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Documents cited are the documents comprising the record on appeal. 
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Government had made available to the taxpayer 


mation which it had concerning the 


Accordingly, the Tax Court denied his motions for 


ay ae 
discovery. (R. 345, 348-349, 351-352.) 
and was granted a series of continuances. (Docket Entries, infra, 
pp. 32-34, 36, 40-le, 47-48; Orders of December 12, 1973; April 
18, 1974; January 24, 1975, February 24, 1976.) 

In the meantime, on December 17, 1974, the parties were 
directed to confer for the purpose of developing a written 
stipulation of facts. (Docket Entries, infra, pp. 33-34, 41, 48.) 
Having failed to reach an agreement concerning the facts to be 
stipulated, the Government filed a motion pursuant to Rule 91(f) 
of the Tax Court Rules of Practice to accept its statement of 
facts as established for the purpose of these cases. (Docket 


Entries, infra, pp. 35, 43, 49; Motion of December 31, 1975.) 


At the hearing on the motion, the Tax Court rejected the Govern- 


ment's fact statement and directed the parties to attempt CO 
stipulate undisputec matters and to prepare for trial. (R, 364.) 
Thereafter, efforts to reach agreement Tailed. 

When the case was called for trial on June 21, 1976, the 
issues in the case had not been narrowed. The Tax Court sought 
to determine which matters were in dispute. Government counsel 
submitted schedules reflecting adjustments based upon documents 
submitted by taxpayer. The court reviewed these schedules 
according taxpayer an opportunity to object to those items with 


which he disagreed. With regard to items of income there was 


no dispute concerning taxpayer's salary, interest income, or 


3/ 


ieee (Tr. of dune 22, 1976, p. 2203 R. 4395-496, 437.) 
There were three disputed items included in taxpayer's capital 
gains: gain from the sale of Atlas stock which taxpayer main- 
tained he never sold (R. 458); gain from the sale of Braniff 
stock which he contended should be computed on a first in - first 
out basis rather than by specific shares (Tr. of June 22, 1976, 
p. 177); and gain from United Airlines warrants which taxpayer 
argued should be added to the basis of his United Airline stock 
(R. 501-503). 

With regard to items of expense taxpayer presented evidence 
and gave testimony. In order to avoid a lengthy proceeding on 
small items of expense, the parties agreed to approximations. 
(Ri 36s. ede e.g), Tr, of dane ee. 3976; ve. 256, 249, 257.) 

With regard to the unexplained bank deposits, taxpayer 
argued that sums which he had held for clients and paid to them, 
as reflected by judicial settlement statements, had not been 
offset. Credit for the sums as to which taxpayer presented 
settlement statements were noted on schedule 20-1 and deducted 
on eshedule 24%, as explained deposits. (Tr. of June 22, 1976, 


Tr. of June 23, 1976; R. 234-235; 287.) However, taxpayer did 


not present settlement statements for the year 1960. (R. 707.) 


3/7 Taxpayer objected to the amounts included in his income by 
reason of fees from the practice of law on the ground that the 
computations did not take into account fees which he had split 
with co-counsel. (R. 446.) Adjustments on account of fee 
splitting were made as a cost of labor (R. 448-449; see also, 
R. 534-535.) | 


ae ae 

On the fourth day of the hearing (June 24, 1976), the Tex 
Court suggested that the parties settle the remaining disputed 
items. (R. 660-663.) Taxpayer indicated a willingness to settle 
the remaining amounts and a computation of his 1961 tax liabilities 
reflecting the concession of the parties was prepared during a 
recess. (R. 684-685, 686.) Taxpayer declined to sign the stipula- 
tion when the hearing resumed, requesting instead that stipulations 
for all the years be prepared, so that he could determine whether 
he could afford to pay the total amount. (R. 686.) The Tax 
Court stated that taxpayer would have to choose whether to stipu- 
late the liabilities or try the case. The Court declined to 
require that the computations be completed before taxpayer 
decided whether he wished to settle the cases and set the trial 


for the next day. (R. 688-690.) 


When the proceedings resumed on June 25, 1976, taxpayer 
stated that he was going to accept the stipulation and request 
a mistrial. (R. 693.) His oral motion for a mistrial was 
denied and the court indicated that the trial would begin the 
following Tuesday. (R. 694-695, 699.) Taxpayer requested a 
continuance to straighten his papers. (R. 695-696, 695.) The 
oral motion was denied, but the case was not set for trial watis 
July 7, 1976, eleven days later. (Docket Entries, infra, Pe. Gi 


Wn, 51.) At that time, taxpayer submitted summaries of judicial 


closing statements for 1960 and 5 cee a continuance to.obtain 


copies of the closing statements. 


G7 Taxpayer stated that he had previously had copies of the 
closing statements, but that he could not find them. He had 
requested new copies by subpoena, but was informed that it wouid 
be a month before the copies could be made available to nim. 


in. 7G, Te.) 
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(Re 70S, 711-714.) The summaries were admitted subject to veri- 


fication. {R. 715.) After’ a brief recess to permit taxpayer to 


find further papers he wished to offer in evidence (R. 734), 
taxpayer stated that he would accept the suggested amount 
instead. (R. 735.) That afternoon taxpayer offered the stipula- 
tions and the Tax Court entered decisions thereon. (Tr. of July 
7, 1976, pp. 454-956; Docket Entries, infra, pp. 37, #4, 51.) 
Subsequently, on July 14, 1976, taxpayer filed a motion 
seeking to vacate the decisions and set aside the stipulations 
on the grounds that they were entered while he was in a state 
of collapse, that the liabilities yoee higher than he nad 
expected, and that he had not given credit for payments to 
clients reflected by the soateted closing statements. (Motion 
filed July 14, 1976; Affidavit, po. 1-3.) The motion was denied, 
(Docket Entries, infra, pp, 37.455 92.) 
From the stipulated decisions entered by the Tax Court, 


taxpayer brings this appeal. 


ao AO 
SUMMARY OF ARGUMENT 


i 


Taxpayer seeks to set aside stipulations of his tax liabili- 


ties upon which Tax Court decisions were entered. He argues that 
the Tax Court somehow forced him to sign the stipulations. Une 
record in this case falls far short of establishing that taxpayer 
acted under duress. While the Tax Court encouraged taxpayer to 
settle the liabilities rather than litigate them, the Court made 
it clear to taxpayer that he could proceed to trial if he desired 
to do so. In this case, where the taxpayer was an attorney of 
many years experience, such statements could not be considered to 
have constituted duress. Indeed, after the comments of which 
taxpayer complains were wade. he initially declined to stipulate 
the liabilities, but ultimately decided to do so after an eleven 
day recess and during proceedings free of any of the type of 
comments by the Court on which he bases his allegation of duress. 
Moreover, the Tax Court did not err in denying taxpayer's 
motion to relieve him of the stipulations into which he had 
entered. The record fails to indicate that the Commissioner did 
not, in computing the decisions, give taxpayer credits, as reflected 
in the stipulations, for amounts paid by him to clients. Additionally, 
the Tax Court did not abuse its discretion in failing to accept 
taxpayer's unsupported, and self-serving, contention that his 
execution of the stipulations had been due to the fact that he was 
then in a state of shock. Since the filing of the stipulations 
was effected in the presence of the Court, it was in a pcsition 


to judge whether the taxpayer was sufficiently in pessession of 


oO) 
his faculties to make the act binding and there is no reason for 
this Court to question that judgment. 

ba I 

Taxpayer also argues that the Tax Court erred in fai ling 
to grant his motions for discovery and further continuances. 

Neither of these contentions can be supported on the facts of this 
case. More than two years prior to trial, the Government had 
available to taxpayer all of the information which it had concern- 
ing the tax liabilities. The Tax Court denied the motions because 
taxpayer had been granted access to the totality of the Government's 
information. 

cw 

Furthermore, taxpayer sought and received numerous continuances 
to prepare for trial. The Tax Court's refusal to grant a further 
continuance was well within the sound exercise of its discretion. 

iv 

Miscellaneous other contentions advanced by taxpayer are 
equally devoid of merit. 

(YO The fact that the notices of deficiencies reflected tax 
liabilities in excess of that asserted by the Government in earlier 
criminal tax evasion proceedings is not only totally irrelevant but 
hardly surprising since the former is concerned only with income 
the under-reporving of which is due to fraud, while the latter is 
concerned with the full amount of taxes due, whether or not the 


omission was due to fraud. 


(2) Taxpayer's complaint that the fraud penalty was applied 


to items in the tax years 1960 and 1965,the circumstances of which, 


» 22 
taxpayer argues, were inconsistent with fraudulent intent, reflects 
failure to realize that the civil fraud penalty attaches by law to 


the entire deficiency for any tax year in which any part of the 


deficiency was due to fraud. 


(3) Contrary to taxpayer's apparent view, the statute of 
limitations is not merely tolled until fraud is discovered; it 
does not, by the express provision of the statute, apply to any 
year in which civil fraud is established. Therefore taxpayer's 
reliance on the fact that the notices of deficiency were issued 
more than three years after the Commissioner became aware of the 
fraud is misplaced. 

(4) We do not fully understand the basis of taxpayer's motion 
for a mistrial, but it seems to have been based on the view that 
the Tax Court had shown some impatience with taxpayer toward the 
end of the lengthy proceedings there and should, for that reason, 
have removed himself from the case in favor of another judge. 
Obviously, for the reasons indicated by the Court, its growing 
impatience was well justified and there is not the’ slightest 
reason to believe that it had any tendency to deny taxpayer a 
fair opportunity to make his ease--particularly since taxpayer 
ultimately decided to stipulate to the deficiencies and fraud 


penalties. 
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ARGUMENT 
I 
THE TAX COURT PROPERLY ENTERED DECISIONS 
IN CONFORMITY WITH THE STIPULATIONS OF 
INCOME TAX LIABILITIES AND PENALTIES 
VOLUNTARILY ENTERED BY THE TAXPAYER 

The taxpayer in this case elected to enter stipulations 
of his tax liabilities for the years in issue (1960-1965) rather 
than go forward with the trial of the case and attempt to present 
evidence to demonstrate that the deficiencies determined by the 
Commissioner were incorrect. He now seeks relief from these 
stipulations on the ground (Br. 18) that the Tax Court coerced him 
into signing them. 

It is axiomatic that a party is bound by the stipulations 
which he enters. An exception to this rule is recognized where 
the party acts under duress. Krueger v. Commissioner, no 0, 
824, 832 (1967). As the Tax Court has stated (Ibid. ): 

Any unlawful threats which do in fact 

overcome the will of the person threatened, 

and induce him to do an act which he other- 

wise would not have done, and which he was 

not bound to do, constitute duress. 
See, Stanley v. Commissioner, 45 T.C. 555, 561-562 (1966). The 
circumstances of the present case fall far short of constituting 
duress. While it is true that the Tax Court encouraged taxpayer 
to settle his liabilities rather than litigate them (R. 660-662, 

ey, 
663, 667-669), the Tax Court also made clear to the taxpayer 


that he could choose to present his evidence at trial instead (R.671- 


672,673,688).. Thus, the comments, while clearly intended to 


5/ Encouragement to settle is a common practice of the courts 
In this day of crowded dockets. If such suggestion constituted 
duress, many or most of the high percentage of judgments based 

on settlement agreements would be subject to being vacated. 


ca te 
encourage settlement, have no element of coercion and do not 
warrant relieving taxpayer of the agreements he voluntarily 
entered. The fact that taxpayer would be called upon to present 
evidence if he chose to go to trial, hardly constitutes an improper 
threat. That is particularily true where, as in this case, the 
taxpayer is an attorney of many years experience. 

In any. event, it is clear that the Court's comments did not 
overcome taxpayer's will. Although after the comments were made 
taxpayer did appear to indicate a willingness to enter settlement 
stipulations (R. 684), when his 1961 income tax liability was 
computed and the stipulation was prepared, he declined to sign 
it (R. 686, 688-689). The Court therefore indicated that it was 
ready to begin the trial. (R. 695.) The following day taxpayer 


announced at the beginning of the session that he had discussed 


the matter with his wife a decided to (1) accept the settlement 


and (2) ask for a mistrial. (R. 693.) Eleven days later when 
the proceeding resumed, taxpayer introduced some items of evidence 
and then decided to enter settlement stipulations rather than 
continue with trial of the case. (R. 735.) During the course 

of that final day of the proceedings the Tax Court made no further 
statements of the type of which taxpayer complains. Under these 
circumstances, the settlement stipulations cannot be regarded as 
having been entered under duress. Compare, Stanley v. Commissioner, 
supra, p. 565. 

6/7 Taxpayer requested a continuance to straighten his papers, 
which the court denied. (R. 696.) However, trial proceedings 


were not resumed until July -7, 1976.(Docket Entries, infra, pp. 
37, 44, 51.) ales 
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There is equally no merit to the taxpayer's assignment of 
error to the Tax Court's denial of taxpayer's motion of July 12, 
1976, to vacate the stipulations on the grounds (1) that the 
Commissioner had failed to credit taxpayer with certain amounts 
paid by him to clients and (2) that taxpayer had been in a state of 
shock when he entered into the stipulations. With respect to the 
taxable years 1961-1965, the amounts held in escrow and distribut- 
ed to clients, as reflected by judicial closing statements present- 
ed to Government counsel, were treated as explained hepactte 
(R. 707.) The amounts were identified as explained deposits 
on Exhibit 24 X; a breakdown of the amount distributed to the 
client, expenses and amounts retained by taxpayer was set out 
on Exhibit 20 T. Only the amounts retained by taxpayer were 
treated as professional income from the practice of law 
incorporated in Exhibit 28 AB. Only these amounts are 
as income in the stipulated decisions. With respect to the taxable 
year 1960, taxpayer did not produce the judicial closing ous 
Initially the amounts for 1960 were not treated as explained 


77 Taxpayer maintained a large number of bank accounts in which 


he deposited both personal funds as well as his clients' funds. 
(fr. of Jan. 20, 1976, p. 47.) 


8/ For example in the Derlinger case, taxpayer recovered oo 


Of that amount he paid $550 to his client, and he retained $425. 
(Exhibit 20 T, infra, p. 53.) The deposit of the recovery in the 
Chase Manhattan Bank was treated as an explained deposit. (Exhibit 
oh X, infra, p. 54.) The income from the case ($425) was carried 
forward as Professional Income on Exhibit 28 AB. (Exhibit 28 AB, 
infra, ©. 55.) 


9/ Taxpayer testified that he prepared a summary of the judicial 
Civsing statements in 1960 but that he had lost the statements, 
and would be unable to obtain them for approximately one month. 
(R. 708, 712-713.) Taxpayer requested a continuance to obtain 
them, (R. 708-709.) 
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deposits because taxpayer had failed to substantiate the amounts 


with closing statements. Thus, the total explained deposits 


for 1960 amounted to $29,325.44. (Exhibit 28 AB, infra,p.55.) On 
the final day of the proceedings, however, the Tax Court indicated 
that the Government should be prepared to treat the amounts as 
explained, if taxpayer produced the closing statements. 

732.) Ultimately taxpayer was in fact credited with the 
appropriate amounts. While the settlement negotiations which 
took place on the final day of the proceedings between taxpayer 
and Government counsel do not appear of record, as do adjustments 
by reason of coneéessions made in court, it seems obvious that 

the amount of taxable income for 1960 set out on Exhibit 206 

which reflects the adjustments made on account of the concessions 
of the parties in open court (compare Exhibit 7 G submitted 

at the beginning of the hearings) would have resulted in a 
substantially greater tax than reflected in the Tax Court's 
decisions for that year (R. 298) and that substantial additional 
downward adjustments must have been made. Moreover, the concessions 
which were, or were not, made prior to the July 7, 1976, execution 
of stipulated decisions is irrelevant. What is controlling is 
that, on that date taxpayer,voluntarily and in open court, signed 
his agreement to the very decisions ultimately filed by the 

court and this superseded all prior discussions and agreements 

and taxpayer was bound thereby. Under these circumstances the 
Tax Court was warranted in holding taxpayer to his settlement 
stipulations and in rejecting taxpayer's motion to vacate the 


decisions on the basis of his unsupported assertions that the 
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Government had failed to honor its concessions of these amounts. 

(See, Motion to Vacate, p. 2-3.) As in Spector v. Commissioner, 

ko T.C, 110, 114 (1964), this case appears to be one in which 

the taxpayer had belated second thoughts about a settlement which 

he had earlier voluntarily entered and attempted to disavow it. 
Taxpayer alsc suggests (Br. 25) as a basis for setting aside 

the stipulations that he was in a state of shock and did not 

realize that he hada consented to the stipulations on the final 

day of the proceedings. However, any party seeking to be relieved 

of his stipulation can make such an assertion and something 

more than the taxpayer's self-serving statement should be 


necessary to support such extraordinary relief. Here, the events 


took place in the presence of the Tax Court which was in a 


position to judge whether or not the taxpayer appeared to be 
sufficiently in possession of his faculties to make a reasoned 
decision. The court was obviously of the view that he was 

its judgment and discretion should not be set aside un the 


of nothing more than taxpayer here presents. 
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II 

THE TAX COURT CORRECTLY DENIED 

TAXPAYER'S REQUESTS FOR DISCOVERY 

BECAUSE ALL OF THE INFORMATION 

WHICH THE GOVERNMENT HAD RELEVANT 

TO TAX LIABILITIES WAS AVAILABLE 

TO TAXPAYER FOR MORE THAN TWO YEARS 

PRIOR TO THE DATE OF TRIAL 

Taxpayer argues (Br. 9-16) that the Tax Court erred in 
failing to grant his motions for discovery pursuant to the 
provisions of Rule 71 of the United States Tax Court Rules of 
Practice and Procedure (January 1, 1974). In response to tax- 
payer's first series of motions requesting the details on 
which the deficiencies were based, the Government filed amended 
answers to the petitions setting forth in greater detail 
the basis of determinations. (R. 39-40, 93-103, 167-179.) 
In addition, by June of 1973, Government counsel had provided 
taxpayer with all of the information which the Government 
had concerning the tax liabilities. (R. 343-344.) Subsequently, 
taxpayer's motions for discovery were denied on the ground that 
that he already had all of the information which the Govern- 
10/ 

ment had. (R. 345, 348-349, 351-352.) §|§ Taxpayer does not 


deny that this was so. Under these circumstances it cannot 


be maintained that the Tax Court erred in denying the taxpayer's 


further requests for discovery. 


T07 in this connection, it is noteworthy that after the Tax 
Court had directed the parties to attempt to stipulate the 
undisputed matters in the case, taxpayer took the position 
that the schedules reflecting the concessions of the parties 
constituted new evidence in the case which the Government had 
not previously given him. (R. 403-405.) 
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THE TAX COURT PROPERLY EXERCISED ITS 

DISCRETION IN REFUSING TO GRANT 

TAXPAYER'S REQUESTS FOR FURTHER 

CONTINUANCES BECAUSE TAXPAYER HAD 

PREVIOUSLY SOUGHT AND RECEIVED 

NUMEROUS CONTINUANCES TO PREPARE FCR TRIAL 

Rule 134 of the United States Tax Court Rules of Practice 

and Procedure, Appendix, infra, provides for the continuance of 
matters set for hearing or trial for "good and sufficient cause". 
The granting or denial of such motions is addressed to the 


discretion of the Tax Court. Silage v. Commissioner, 192 F. 


886, 887 (C.A. 2, 1951); Woodbury v. Commissioner, 231 F. 


ee arene ae ematrne 


121, 122 (C.A. 3, 1956); Lessman v. Commissioner, 327 F. 


990, 996 (C.A. 8, 1964), 


In this case taxpayer was in fact granted numerous con- 
tinuances. After the case was called for trial on January 20, 
1976, it was continued to February 24. (Docket Entries, infra, 
pp. 36, 42, 50.) Subsequently, in response to taxpayer's request 
for a continuance, the court stated that the case would be tried 
on April 1. However, the hearings in this case did not resume 
until June 22 (Docket Entries, infra, pp. 37, ‘1, 51), and at that 
time the proceedings involved only an effort to determine which 
matters were in dispute and not the presentation of taxmyer's 
evidence. After hearings which were in progress for a week, and 
after taxpayer had determined not to settle the cases, the pro- 
ceedings were again ccntinued for eleven days. (Docket Entries, 
infra, pp. 37, 44, 51.) Under the circumstances, the Tax Court 
did not abuse its discretion in refusing, on July 7, 1976, to 


grant taxpayer a further continuance to marshall further evidence. 
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Taxpayer argues (Br. 16-17) that the Tax Court abused its 
discretion in failing to grant a longer continuance than to 
April 1 when the case was called for trial in a 
because he had just received voluminous exhibits. In the first 
place, the proceedings in this case were not resumed until 
June. Thus, even assuming the receipt of voluminous records 
with which the taxpayer was not familiar, he had four months in 
which te examine Chem. But, in fact, the exhibits constituted 
primarily his own records, such as the records of his bank 
deposits. Under these circumstances, the Tax Court did not 
abuse its discretion in- failing to grant taxpayer a further 
continuance. Indeed, here, the Tax Court would have been 
warranted in dismissing peepayer!é Pecltlons for faLiure to 
prosecute. See, Katz v. Commissioner, 188 F. 2d 957, 959 


(C.A. 2, 1951); Rules of Practice and Procedure, United States 


Tax Court, Rule 149, Appendix, infra. 


IV 

THE OTHER GROUNDS ASSERTED BY 

TAXPAYER FOR REVERSAL OF THE 

TAX COURT'S DECISIONS ARE 

WITHOUT MERIT 

Taxpeyer asserts (Br. 15-16) that the notices of deficiency 

should have been held invalid because the Government had asserted 
different amounts in the indictments charging tax evasion under 
Section .7201 of the Internal Revenue Code of 1954 (26 U.5-0.). in the 
criminal proceedings, the Government had the burden of establish- 
ing that taxpayers wilfully attempted to evade or defeat the 


II7 We do not understand taxpayer's statement (Br. 7) that the 
continuance was for only one week. 


Pee Bese 

taxes involved. It is not necessary. to prove the full amount 
of under-reported income. Indeed any statement of income not 
due to fraud is irrelevant. In contrast, in the notices of 
deficiency issued to establish civil tax liability the purpose 
is to assess the full and correct amount of taxes due, whether 
or not the deficiencies are due to fraud. Thus, the notices 
of deficiency relating to the civil tax liabilities may well 
(and properly) assert larger amounts of income than specified 


s 2 2 s 2 s i \ 
in indictments charging criminal evasion of taxes for tne same 


om 
7 


years. See, 10 Mertens, Law of Federal Inconé Taxation (Rev.), 
§55.18, pp. 124, 126. 


In contending (Br. 21-23) that the fraud penalties imposed 


Pi 


on certain items in the 1960 and 1965 tax years were improper 
because the circumstances, taxpayer asserts, were inconsistent 
with a fraudulent purpose, taxpayer fails to understand that 


the civil fraud penalty (Section 6653 of the Internal Revenue 


Code of 1954 (26 U.S.C.)) does not apply to individual items 
le 


but to.’the entire deficiency for a given year. Under the 
provision of the statute, the 50-percent fraud penalty applies 
to the enti.e deficiency if any part thereof is due to fraud. 
Papa v. Commissioner, 464 F. 24 150 (C.A. 2, 1972); O'Connor 

vy, Commissioner, 412 F. 2d 304, 310 (C.A. 2, 1969), cert. denied, 
397 U.S. 921 (1970). Since taxpayer does not contend that there 
was no fraud proved with respect to any part of the d«fictencies 
found for 1960 or 1965, and since he stipulated to the entry 


of decisions--including the fraud penalties-- for the years 1960 
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12/7 
and 1965 (R. 298, 302), his argument must fail. 


Taxpayer also argues(Br. 16, 19) that the court below 
should have held that the statute of limitations barred 
assessment of the taxes. Although taxpayer apparently 
recognized that, where fraud is established the statute of 
limitations does not apply (see, Lowy v. Commissioner, 288 
RP. 2d 517 (C.A. 2, 1961), cert. denied, 900 U.S. oo4 (1962)). 
his argument rests on (1) the fact that the notices of defi- 
ciency were issued more than three years after the Commissioner, 
according to taxpayer, discovered the fact of the fraud and 
(2) the contention of law that the Commissioner has only three 
years after discovery of fraud in which to issue the Novices. 
This contention must fail since taxpayer's view of the law 
(for which he offers no authority) is incorrect. Section 6501 
(c)(1)and (2) of tne Internal Revenue Code of 1954, Appendix, 
infra, provides that, in the case of a false or fraudulent 
return or a willful attempt to evade taxes, the tax due may 
be assessed, or a collection proceeding begun, at any time. 

The limitations period is not merely tolled; it does not apply. 
Moreover, taxpayer agreed to the entry of the decisions for alk 
of the years in issue and specificially waived the limitations 
period with respect thereto. (R. 298-303.) 

T27 In any event, it is established that a taxpayer who has 
been’ convicted of fraud in a criminal prosecution may not ° 
contest the fact of fraud in a later civil proceeding involving 
the same tax year. Lefkowitz v. Tomlinson, 334 F. 2d 262, 
264-266 (C.A. 5, 1964), cert. denied, 379 U.S. 962 (1965); 
Plunkett v. Commissioner, 465 F. 2d 299, 305-306 (C.A. 7, 1972). 
Thus taxpayer is estopped to contest the existence of fraud 


for the years 1961-1965 for which he was convicted of criminal 
fraud. (R. 82-84, 155-159, 160.) 


eas 


Finally, taxpayer urges (Br. 20) that the Tax Court erred 


in failing to grant his motion for a mistrial. It is not clear 


precisely what relief taxpayer was seeking in connection with 
this motion. On June 25, 1976, near the end of the proceedings 
below, taxpayer announced that he had discussed the matter with 
his wife and they had determined (R. 693): 

* * *to accept the settlement the way it's 

constituted and * * * make a further motion 

in this regard for the Court to declare a 

mistrial in view of what took place yesterday. 
Taxpayer was apparently satisfied that he had obtained a 
satisfactory settlement of his tax liabilities, and there 
had not yet been a trial of the disputed issues. Hence, there 
was no basis for a mistrial motion. 

Taxpayer's reference, supra, to "what took place yesterday" 
appears to have been to the Tax Court's growing impatience with 
‘him in connection with his efforts to obtain credit for items 
which he could not substantiate, or which were so small that they 
had little effect on the liabilities. (R. 660-663.) In response 
to taxpayer's comment, the Tax Court stated that it felt that both 
the Court and Government counsel had been more than fair in identify- 
ing and eliminating, as explained, amounts which had been included 
in his income by reason of his bank deposits. (R. 694.) Under 
the circumstances, the Court's impatience was well justified. 
There is no basis for taxpayer's apparent assertion that he was 


1y 
deprived of a fair opportunity to make his case. The Tax Court 


TY in this regard taxpayer relies upon Rule 59 of the Federal 
Rules of Civil Procedure which provides for the granting of new 
trials in United States! district courts. It is well settled that 
Tax Court proceedings are governed by the Rules of Practice of that 
court. Katz v. Commissioner, 188 F. 2d 957, 959 (C.A. 2, 1951); 
McKenzie v. Commissioner, 59 T.C. 139, 142 (1972), aff'd. 486 F. 2d 
THO1l (C.A. 5, 1973). Rules 161 and 162 of the Tax Court Rules of 


Pe | | agers 


stood ready to hear taxpayer's evidence and determine the issues 
in the case or, alternatively, to accept a stipulated decision 
if the parties could reach agreement, which they ultimately did. 
There was no error in the denial of the inappropriate motion 


for mistrial, 


i3/ cont'd 

Practice and Procedure do provide for "new or further triak”, wut 
the provisions of the rules are clearly inapplicable here, where 
there had not yet been a trial of disputed issues, and where the 
Tax Court accorded taxpayer a full opportunity to have e@ trial. 


CONCLUSION 
For the foregoing reasons the decisions of the Tax Court 
should be affirmed. 
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APPENDIX A 


Internal Revenue Code of 1954 (26 U.S.C.): 


SEC. 6501. LIMITATIONS ON ASSESSMENT AND COLLECTION 


* * * 


(c) E&xceptions.-- 

(I) False Return.-- In the case of a false 
or fraudulent return with the intent to evade 
tax, the tax may be assessed, or a proceeding in 
court for collection of such tax may be begun 
without assessment, at any time. 


(2) Willful attempt to evade tax.-- In 
ease of a willful attempt in any manner to 
defeat or evade tax imposed by this title 
(other than tax imposed by subtitle A or B), 
the tax may be assessed, or a proceeding in 
court for the collection of such tax may 
be begun without. assessment, at any time. 


Rules of Practice and Procedure of the United States Tax Court 
(January 1, 1974): 


RULE 91. STIPULATIONS FOR TRIAL. 


(a) Stipulations Required. 


(1) General. The parties are required to 
stipulate, to the fullest extent to which complete 
or qualified agreement can or fairly should be 
reached, all matters not privileged which are 
relevant to the pending case, regardless of whether 
such matters involve fact or opinion or the appli- 
cation of law to fact. Included in matters required 
to be stipulated are all facts, all documents and 
papers or contents or aspects thereof, and all 
evidence which fairly should not be in dispute. 
Where the truth or authenticity of facts or 
evidence claimed to be relevant vy one party is 
not disputed, an objection on the ground of 
materiality or relevance may be noted by any 
other party but is not to be regarded as just 
cause for refusal to stipulate. The requirement of 
stipulation applies under this Rule without regard 
to where the burden of proof may lie with respect to 
the matters involved. Documents or papers or other 
exhibits annexed to or filed with the stipulation 
shall be considered to be part of the stipulation. 


~O0T « 


(2) Stipulations To be Comprehensive. The 
fact that any matter may nave been obtained through 
discovery or requests for admission or through 
any other authorized procedure is not ground ror 
omitting such matter from the stipulation. Such 
other procedures should be regarded as aids to 
stipulation, and matter obtained through them 
which is within the scope of paragraph (1), must 
be set forth comprehensively in the stipulation, 
in logical order in the context of all other 
provisions of the stipulation. 

* 


(f) Noncompliance by a Party. 


(1) Motion to Compel Stipulation. If, at 
the date of issuance of trial notice in a case, 
a party has refused or failed to confer with his 
adversary with respect to entering into a stipu- 
lation in accordance with this Rule, or he has 
refused or failed to make such a stipulation of 
any matter within the terms of this Rule, the 
party proposing to stipulate may, at a time not 


* 


earlier than 75 days and not later than 59 days 
prior to the date set for call of the case from 
a trial calendar, file a motion with the Court 
for an order directing the delinquent party to 
show cause why the matters covered in the motion 
should not be deemed admitted for the purposes 
of the case. The motion shall (i) show with 
particularity and by separately numbered para- 
graphs each matter which is claimed for stipula- 
tion; (ii) set forth in express language the 
specific stipulation which the moving party 
proposes with respect to each such matter and 
annex thereto or make available to the Court 

and the other parties each document or other 
paper as to which the moving party desires a 
stipulation; (iii) set forth the sources, 
reasons, and basis for claiming, with respect 

to each such matter, that it should be stipulated; 
(iv) show that opposing counsel or the other 
parties have had reasonable access to those 
sources or basis for stipulation and have been 
informed of the reasons for stipulation; and 

(v) show proof of service of a copy of the 
motion on opyosing counsel or the other parties. 


~ 20 « 


(2) Procedure. Upon the filing of such a 
motion, an order to show cause as moved shall be 
issued forthwith, unless the Court snall direct 
otherwise. The order to show cause will be 
served by the Clerk of the Court, with a copy 
thereof sent to the moving party. Within 20 
days of the service of the order to show cause, the 
party to whom the order is directed shall file a 
response with the Court, with proof of service 
of a copy thereof on opposing counsel or the other 
parties, showing why the matters set forth in the 
motion papers should not be deemed admitted for 
purposes of the pending case. The response shall 
list each matter involved on which there is no 
dispute, referring specifically to the numbered 
paragraphs in the motion to which the admissions 
relate. Where a matter is disputed only in part, 
the response shall show the part admitted and the 
part disputed. Where the responding party is 
willing to stipulate in whole or in y ‘rt with 
respect to any matter in the motion Ly varying 
or qualifying a matter in the proposed stipulation, 
the response shall set forth the variance or 
qualification and the admission which the responding 
party is willing to make. Where the response 
claims that there is a dispute as to any matter in 


part or in whole, or where the response presents 
a variance or qualification with respect to any 
matter in the motion, the response shall show 
the sources, reasons and basis on which the 
responding party relies for that purpose. The 
Court, where it is found appropriate, may set 
the order to show cause for a hearing or 
conference at such time as the Court shall 
determine. 


(3) Failure of Response. If no response 
is filed within the period specified with respect 
to any matter or portion thereof, or if the 
response is evasive or not fairly directed to 
the proposed stipulation or portion thereof, ° 
that matter or portion thereof will be deemed 
stipulated for purposes of the pending case, 
and an order will be entered accordingly. 


(4) Matters Considered. Opposing claims of 
evidence will not be weighed under this Rule 
unless such evidence is patently incredible. 

Nor will a genuinely controverted or doubtful 
issue of fact be determined in advance of trial. 
The Court will determine whether a genuine dis- 
‘pute exists, or whether in the interests of 
justice a matter ought not be deemed stipulated. 


RULE 


RULE 


a ae 


274, CONTINUANCES. 


A case or matter scheduled on a calendar may be 
continued by the Court upon motion or at its own 
initiative. Court action, on cases or matters 

set for hearing or trial or other consideration, 
will not be delayed by a motion for continuance 
unless it is timely, sets forth good and suffi- 
cient cause, and complies with all applicable 
Rules. Conflicting engagements of counsel or 
employment of new counsel will not be regarded 

as ground for continuance unless the motion for 
continuance, in addition to otherwise satisfy- 

ing this Rule, is filed promptly after notice is 
given of the hearing or trial or other scheduled 
matter, or unless extenuating circumstances for 
later filing are shown which the Court deems 
adequate. A motion for continuance, filed 30 days 
or less prior to the date to which it is directed, 
may be set for hearing on that date. As to exten- 
sions of time, see Rule 25(c). 


149. FAILURE TO APPEAR OR TO ADDUCE EVIDENCE. 
x * * 


(ob) Failure of Proof. Failure to produce 
evidence, in support of an issue of fact as to 
which a party has the burden of proof and which 
has not been conceded by his adversary, may be 
ground for dismissal or for determination of 
the affected issue against that party. Facts 
may be established by stipulation in accordance 
with Rule §1, but the mere filing of such stipu- 
lation does not relieve the party, upon whom 
rests the burden of proof, of the necessity of 
properly producing evidence in support of facts 
not adequately established by such stipulation. 
As to submission of a case without trial, see 
Rule 122. 
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nly 15, 1963 _ ‘PETITION § FILED: FRE PAID July 15, 1963_ 


H 
ly 15,:1968 i SECUEST by petr. for trial st Kev York, 


Sept._1.6, 1968 ORDER, that 


__'__granted_as to extension of f time to Oct. 3), 3956 to. _ 


s t___ file Answer. The motion is denied as to extension. of 


| time to_move._ oo. us ERS ices nes 


ey oe | 


} 
Xt. 30, 1965 MOTION by resp. to extend time from Oct, 31,1968 ta_ 


: : __Nov. 30, 1968 within which to Answer. 


How. 29, 1968 _# ANSWER filed by respondent. _ 


| 
|_REPLY filed by Petitioner. 


, tt, 1970 aoe Loa @ Petre f for further a-4 bett 


rand to Sicive, 


“Jan.23,1973 NOTICE of f11ing of Petr. motion, 


| Fet.20,1973 
i Peerets “on, be ce 
: Mared Pal 
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PETITIONER 
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Mar.15,197)_ 'NOTICE of Hear: ing on April 11,1973 at Wash.I 
_on Petr. motion filed March 12,1973. 


March 28, 1973! PETTTICNERS Memorandum of Law sutmitted on behalf of | 


_Fetr_in support of motion for further and better 


1 
a 


:swer_and to strike fi) 


rther_ end better statement 


et Weshington, Dd, C. duce Forreseter_ oo 


nendment_to answer and 


_fpril 11, 1973 CRDER. 
“am sit Judce Forrester. _ 


April. 13, 1973) TRANSCRIPT of April 11, 1973 rec! 
Apre 30, 1973 | MOTION by Petr. for bill of particulars. 


Mev 2 NOTICE of hearing on Nev 30, 1973 at Washington, 


on Petr, motion for hill of particulars. —__ Eo rie ieee 


: 
") Vey 21, 1973 |NOTICE OF CBJECTION filed by Res Respondent. oh _May 22, 1973 


Mey 30, 1973 | MEMORANDUM of law Submitted on fet. elf of Petr. i: "May 30, 1973 


Surport ef Motion for Pi 11 of Particulars filed. 


(cortimed: to page 7... 


US COVEN MENT PRINTING OFF KE 19 Ome29151 
Ool- 348 


- 32 - 
TAX COURT OF THE UNITED STATES 
GENERAL DOCKET 
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Filings aod Preeesdiegs 
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ses 


jay 30,1973. | Pere. 's REPLY | IOTICE of OSJECTIO 
‘TRENSCRIFT of May 30, 1973 Vesh. D.C, rec'd. 
before Judze Tennenvald 


tune 5,.1973_ 
t Wash, _D. Cc, 


June 13, 1973 ' HEARING a 
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Particulars ~ Denied. 


Petr's motion for Bill of 
e Bil of Farticul ers is! 


June 13, 1973 | ORD= ERED _ tha at. petr! s Rueks icn for 


_sone_18,_1973.. TRANSCRIPT of June 1351973 rec'de sisminieccaeiies 
NOTICE FOR TRIAL on Dec. 3, 1973 at New Yor \sep. 7, 1973 


ze Sterrett. 


before Judze Ster 


ve denied. Judge Tannenwald. 


K, Ne 


_Sep- 7, 1973} 
Dec. 3,_10, 17'yeaRINo_at New York 

1973 

Petr. oral motion for continuance - Granted, see __ 


id ‘ 
| “order. 
——— encanta arsenate 


» New York 


1973 ORDER that petrs. oral motion for continuance 15s ranted 


Dec, 10, 1973 ORDE! 
| and this case is continued generally. __ 
_gane 3,197! TRSCHIPTS of Doc. 35 10, & 12, 1973 rec'd. 1_vol.cach 
_Jan. Mh 29TI NOTICE CF TE on April ' 16, _1974_at_New York N.Y 
« for For “mal Order Directing Fes spencent 
: ia ali eh A eit tintin mee erase Tea 
| 
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rey Ho Tes 
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“Nee Oo Filings and Peness! Action 
ont av 

GRAN Lo 

Mar. 22, 197)! MCT! 


_3/22/Ts_ at New York, 


april 2, 1974 I NOTICE of filing of Petr. motion on March 22, 1974 anc 


ae ing om April 16, 1974 at New York 
Avr. 16, 18, J HEARING at New Yor«,N.Y._ 


on ft 


. $ 
Nvinuea £ 


noti 


ape). 


ORDER, that t vetr's: moti on ti led Avr. 16, 19 971 is Denied 


tse mS Nae 


_ ORDER, “hac pe Sire pee 26n tor continuence i 


_the proceedings ere continued 


ay 3,197 ra ISCRIPT of April 18, 1974 rec'd. _ 


Oct. 21, 1974 INOTICE | OF TRIAL on Jan. 20, 1975 at New York, N.Y, it 
| T DENIED 
Dec. 16, 197) 'MOTIGI ty Petr. on beholf of Petitioners for en order Jan. 20, 19 


! 
g Resp. to furnish an iterized steterent of | 


n 
‘ 


__the enexpleined tazable deposits to the Petr's, for 


nn oo eee ae 


the years 1960 to 1968. inclusive. (Extibits. attached) 
‘MOTIGN by Fetr. for hearing on Petr!s, Moticn filed 
Dec. 16, 197: to be held at New York, N.Y. 


Dec. 16, 197 |ORDER, that Petr's. Motion filed Dec. 16, 197k, for an: 


' 
order, is set for hearing on Jan. 20, 1975 at New York, N.Y. 
It is further 


Form Se. “ a 


(continued to page ‘S) ; i Maren tw; 
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fer on cr before Jan, 6, 1975 | 


ae sih.| caavep, that. Darel es Contes Jen ge ea 


end en sich later dates as necessacv, for Gsvelorrg) 


lacion of facts, ts be filed xi aa 


Ton. a ie eu of as 


Jan, 24, 1975 |# 


Oral yotion for continuance by Petr. 


Jan. 24,_1975_|OQRDER, that _petr.!s oral motion is granted and this 


cease is continued cenerally. 


June 19, 1975 


_June_ 19,1975. 


July 25, 1975 ORDER, that the motion to desic iste fi filed on June 1 


on June 19, 1975 is calendared for hearing on Sept. |22, 


| 1975 at Now eee, N.Y. This order constitutes 0! offic 


notice. 
Te to page 5) 
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Vion by ar] Filings and Pro cvdings Actiou Serecd 


Le ome een 


Sapk. 22, 1975 jiEAQNG at U.¥., N.¥. before duéce Cuesiy, 


Petr's. Motion a an Order to” Corel i 
Interrogatories: (See Order) 


Sept. 22, 1975 ORDERED, that Petr's. Motion for an order file? June 


19, 1975 1s denied. 


ee +. 10, 1972 1975 TRASCRIPT OF Seot. 22, 1975 rec'd. 


Sov. 19, 1975 __ NOTICE OF TRIAL on Feb. 23, 1976 at New York, N 


Dec. 31, 1975 [MOTION by Resp. to compel stipulation and for order to 
show cause why proposed facts should not be eened 


admitted under Rule 91(f). (Proposed Stipulation of 


Facts Attached) (C/S' 12/24/75) _ 


Jan. 6, 1976|ORDERED, that Resp's. Motion is gra anted, and it is furtr in 7 eG 


g ORDERED, that Petr's. shall, by Jan. 28, 1976, file 4 a 
xyesponse to this Order complying with provisions of 
Rule 91(f) & shall shew cause on Feb. 4, 1976 at Wast 
why Resp's. proposed stioulation of facts should not 


Jan. 7, 1976 BIJECTION by Petr. filed to Peso's. 91(£) moticn filed 


on Dec. 31, 1975. (c/s, L 2/716 


- Jan. 16, 1976 [ORDER that these cases are stricken fron the calendar 


a 
. 


on Feb. 4, 1975 at tash., DC. It Is Further 


ORDER that these cases are calendared for hearire on 


Jan. 20, 1976 at-New York, * 


(CONTINUED TO PAGE 7) 
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Jan. 20, 1975 |!SARTNG at N. N.Y. before Judie Qucaly. 


_ Order to Shoy Cause ~ €.0¥5 


> AffiGavit im Ossesition to Reso Ss 


TRANSCRIPT OF Jan. 20, 1976 rec'd... 


Feb. 23,24, 19; 6PARTIAL TRIAL at “New York, NY, before Judce Quealy. 


__ Stipulation of facts with exhibits filed 2/24/76. 


Oral motion for continuance by petr. -= See Order. 


Resp. motion to compel stipulation and for OSC why 


proposed facts would not be deened admitted filed 


Dec. 51, 1975 -- DENIED ED 2/24/76. 


Feb. 24, 1976 | ORDER that petr. oral motion for.continuance is GRANTE MAR 4 TS 


|__and these cases are continued for trial on April 1, 
1976 at New York, NY. 


March 16, 1976 |TRANSCRIPT of Feb. 24, .1976 rec'd. 


“Mar, 18, 1976 ITRANSCRIPT of Feb. 23, 1976 rec'd. _ | 


Mar. 26, 1976 |ORDER, that the Avril 1, 1976 Special Trial Session at | 
New York, N.Y. is cancelled; further _ 
ORDERED, that parties are to ‘submit a written status 
report by April 15, 1976. 


_Bpr._9, 1976 [REPORT ON STATUS filed by Resp. __ APR 14 1976 


Apr. 9, 1976 |STATUS REPORT by Petr. fea. GPR ia 1378 


r. 12, 1976/ORDERED, that case is calendared for further status resprt : ae 14 1375 


on June 14, 1976 at Now York, N.Y. 


cont. on page 8 
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vay 14, 1976 |ORDER chat this case is scheculed for trial on jh 


3976 at New York, NY. It Is Further 


ORDFR that this case is stricken from the June id, 1974 


session at New York, NY = tus resort, 


Judge Quealy. 


ome 14,21 thn| PARTIAL TRIAL at New York, N.Y. before Judge Quealy. 


co 


Partial Trial held -- SEE ORDER. oo 


ORDER, that this case is continued for further trial 


July 7, 1976 AL at New York, N.Y. before Judse Quealy 


July 


Further trial held. L 


Supplemental Stipulation of Facts with Exhibit 


Stipulated Recision received. 
July 12, 1976| STIPULATED DECISION ENTERED, dudge Quealy. 
July 14, 1976 |MOTION by Petr. to Vacate Stivulated Pecision Entered |. 
July 12, 1976. (Exhs. Attached) 
July 15, 1976 | ORDER that petr. motion to vacate stipulated decision 
2 filed July 14, 1976 is DENTED. 
Suly 28, 1976 [IRANSCAIPTS of June 21 thru 25 and July 7, 1976 rec'd. | (6 Vol. 
APPELEATS PRCCESDINGS 


Iuly 26, 1975 |NOTICE OF APPEAL to U.S.C.A., @nd Cir., filed by Petrs. 


july 27, 1976 |NOTICE of Filing with copy of notice of _appeal sent to 
Chief Counsel, Mr. Meade Whitaker. : 
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Sept. 17; a 


y 
i 


out of time. (Amendnent to Ansver Iodced) 


‘on Resp motion filed oe eB, 1915. 


Sep. 7, 1973 | NOTICE FOR TRIAL on Tec. 3, 1973 at Kew York, N.Y. 


Sept.12,1973 |STATEM EMENT OF FACTS filed by Petr. 


Sent. 12, 1973 HEARING at Washington, D. C, before Commr. Caldwell. 
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oe D [APR y) i974 : 
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formal order,Ete, - Dericd (see order 


WAB/TL) a 
LE petr’s fotion Tiled Apr. 16, L974 14 Veniea, avr 30 197 
OPNER, that petrst ee Tot} on_for continusnce_is_! tee 
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eee ene 
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Oral motion for continuance by petr. - See Order. | 
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Feb. 24, 1976 .| ORDER that petr. oral motion for continuance is GRANIT yess 


and these cases are continued for trial on April 1, _ 
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N.Y. before Judse Quealy. 


Partial Trial Held -- SFE ORDER. 
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oral 
ORDER, that petrs motion _ for continuance a6 
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and on such later dates as neceesary, for developing} 
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Court on dan. 20, 1975, setting forth a list of tank! 
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deposits which Resp. contends constitute taxxsble | 
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Petr.'s motion for order directing resp. to furnish 


itemized statement of _ unexplained _ taxable depos its - Ds NIED 


Oral_motion for continuince by Petr. - (see order) 
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Jan. 6, 1976 ORDER REM), that Resp! S. Motion is granted, and it is furt 


ORDERED, that Petr's. ‘shall, 1, by Jan. 23, , 1976, file a 


response to this Order comlying with provis sioas _¢ of | 
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